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Oltman v. Holland America Line-USA, Inc.
-W.D.Wash.,2006.
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,
at Seattle.
Jack OLTMAN, et al., Plaintiffs,
v.
HOLLAND AMERICA LINE-USA, INC,, et al
Defendants.
No. C05-1408JLR.

Dec. 15, 2006.

Noah Christian Davis, Roman Kesselman, In Pacta
Seattle, WA, for Plaintiffs.

John . Patrick Hayes, Andrew Gordon Yates,
Forsberg & Umlauf, Seattle, WA, for Defendants.

, ORDER
JAMES L. ROBART, United States District Judge.

*1 This matter comes before the court on Defendant
Holland America Line-USA, Inc's (“Holland
America”) motion for summary judgment as to the
remaining claim in this action (Dkt # 41). In a prior
order, the court granted summary judgment on all of
Plaintiffs' claims except for Plaintiff Susan Oltman's
claim for loss of consortium (Dkt# 32). The court
has considered the parties’ briefing and supporting
evidence and for the reasons stated below, the court
GRANTS Holland America's motion.

The court summarized previously the facts relevant
to this motion in its August 1, 2006 order (“August
Order”) and will only repeat here those facts
necessary to this ruling.
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On March 31, 2005, Plaintiff Jack Oltman, along

with his mother, Bernice Oltman, filed a complaint
against Holland America in King County -Superior
Court, alleging that Holland America's negligence
led to their illness while traveling aboard one of
Holland America's cruise ships. They also alleged
negligent infliction of emotional distress, breach of
contract,  and fraudulent misrepresentation. Susan

Oltman, Jack Oltman's wife, brought a loss of

consortium claim. First Yates Decl., Ex. C.

Holland America moved for summary judgment in
the state court action based on a forum selection
clause in the Cruise and Cruisetour Contract (“
cruise contract”) that was included in the Oltmans'

travel documents. On August 12, 2005, the state

court granted Holland America's motion, dismissing
Plaintiffs' claims with prejudice because a forum
selection clause in the cruise contract required
Plaintiffs to bring their lawsuit in this court. First
Yates Decl., Ex. A. The documents submitted to
this court are unclear as to whether the state trial
court explicitly addressed the application of the
contract limitations to Susan Oltman's loss of
consortium claim. Apparently the state trial court
determined that Susan Oltman's claim was likewise
subject to the forum selection clause as it dismissed
her claim without distinguishing it from her
husband's or mother-in-law's claims.

On the same day as the state court's dismissal of
their claims, Plaintiffs filed a nearly identical
complaint in this court. Compare Complaint (Dkt.#
1) with First Yates Decl, Ex. C. Meanwhile,
Plaintiffs also timely filed an appeal of the state
court ruling to the Washington Court of Appeals.

Holland America then moved for summary
judgment on the claims pending before this court.

" Holland America argued that the claims were

untimely because the cruise contract specifies a
one-year limitations period for commencing a
lawsuit arising out of injuries suffered on the cruise.
First Lundgren Decl., Ex. A at 19. The court agreed
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as to Jack and Bemice Oltman's claims. In its
August Order, it dismissed all claims, except Susan
‘Oltman's loss of consortium claim, for failure to file

in the proper venue within the applicable limitations

" period. T T

The court denied ‘summary judgment as to Susan
Oltman's claim for loss of consortium because it

was not convinced that she was a party to her .

husband's cruise contract and therefore bound by
the one-year limitations period (Dkt. # 32). On

September 11, 2006, however, over a month after.

this court's order, the Washington Court of Appeals
affirmed the state court's dismissal of all Plaintiffs'
claims for failing to file in the correct forum. See
Oltman v. Holland Am. Line US4, Inc., No.
56873-6-1, 2006 Wash.App. LEXIS 1956, at *25-6
(Wash.Ct.App. September 11, 2006). Unlike the
state .trial court's order of dismissal, the Court of
Appeals specifically addressed the issue of whether
-the limitations set forth in the cruise contract
applied to Susan Oltman's loss of consortium claim.
Id at *25-6.The Court of Appeals reached a
different result than this court.FN1

FN1. The Court of Appeals first
considered whether to even address Susan
Oltman's argument that she was not subject
to the forum selection clause because she
failed to cite any authority for this
proposition. The court nevertheless held
that she was indeed subject to the contract.
Oltman, No. 56873-6-1, at ¥25-6.

*2 In its order, the Washington Court of Appeals
affirmed the trial court's dismissal of Susan
" Oltman's .consortium claim because “an element of
[loss of consortium] is the tort committed against
the impaired spouse.”/d. (citations omitted). The
Court of Appeals also relied on the broad language
in the cruise contract which incorporated into its
coverage “all matters whatsoever arising under, in
connection with or incident to this contract.”’/d. The
court ultimately held that Susan Oltman's claim “is
not separate from the alleged injury her husband
suffered while on the cruise. Her claim both arises
under and in connection with the cruise. Therefore,
the contract, including the valid forum selection

- Page 5010
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clause, applies to her.”/d.

On December 1, 2006, having reviewed the
‘Washington Court of Appeals' order, this court

- ordered the parties to supplement- their briefing on

Defendants' motion for summary judgment as to
Susan Oltman's claim to include argument on the

res judicata effect of the prior order (Dkt.# 50).FN2

FN2. Although the court requested
additional briefing on the res judicata
‘effect of the Washington Court of Appeals'
order, both parties submitted briefs that
also addressed issue preclusion, or
collateral estoppel.

In reviewing a summary judgment motion, the court
must draw all inferences from the evidence in the
light most favorable to the non-moving party.
Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134
(9th Cir.2000). Summary judgment is appropriate if
there is no genuine issue of material fact and the
moving party is entitled to a judgment as a matter of

* law. Fed.R.Civ.P. 56(c). For purely legal questions,

summary judgment is appropriate without deference
to either party. s

A. The August Order Granting Partial

- Summary Judgment Was Not a Final Judgment

by This Court.

Susan Oltman contends that the Washington Court
of Appeals should have given preclusive effect to
this court's ruling because it was filed a month
before the appeals court ruled. This court's August .
Order, however, granted summary judgment to
some, not all, of Plaintiffs' claims and was therefore
not a final judgment. Rule 54(b) of the Federal
Rules of Civil Procedure explains that an order
adjudicating fewer than all of the claims or parties
in the matter does not terminate the action as to any
of the claims or parties “and the order ... is subject
to revision at any time before the entry of judgment
adjudicating all the claims and the rights and
liabilities of all the parties.”Fed.R.Civ.P. 54(b).
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Given that Plaintiffs have had ample opportunity to
argue Susan Oltman's. loss of consortium claim
before the state trial court and the Court of Appeals,
this court is persuaded that the proper application of

“issue “preclusion” is to~ effectuate the Court of

Appeals' final decision. Accordingly, as discussed

below, the court will revise its previous ruling with

respect to Susan Oltman's loss of consortium claim.

B. The Washington Court of Appeals' Final
Decision on the Application of the Cruise
Contract to Susan Oltman's Claim Bars Further
Litigation of This Issue.

In determining the preclusive effect of a prior state
court judgment federal courts apply the collateral

estoppel rules of the state that rendered the

underlying judgment. See Migra v. Warren City
Sch. Dist. Bd. of Ed., 465 U.S. 75, 81 (1984).
Therefore, this cowrt will apply Washington law.
The doctrine of collateral estoppel, or issue
preclusion, under Washington law prevents
relitigation of an issue after the party against whom
the doctrine is applied has had a full and fair
opportunity to litigate his or her case.Hanson v.
City of Snohomish, 852 P.2d 295, 300 (Wash.1993)
. Before a court may apply the doctrine of collateral
estoppel, the moving party must prove that: (1) the
issue decided in the prior adjudication is identical to
the ome presented in the second; (2) the prior
adjudication ended in a final judgment on the
merits; (3) the party against whom the doctrine is
asserted was a party or in privity with a party to the
prior adjudication; and (4) application of the
doctrine will not work an injustice. Nielson v.
Spanaway Gen. Med. Clinic, Inc., 956 P.2d 312,
316 (Wash.1998). All four elements must be met
before the court may apply the doctrine. George v.
Farmers Ins. Co. of Washington, 23 P.3d 552, 559
(Wash.Ct.App.2001).

*3 There is no dispute that the party against whom
the doctrine is asserted, Susan Oltman, is the same
party as in the prior litigation. Therefore, the court
will address only the remaining three elements.

1. The issue decided in the prior decision is

" Page4oro
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identical to the one before this court.

Susan Oltman argues that “there is no question that
[her] claim for loss of consortium was not litigated

~ below and that the only issue[ ] that the -Court of ~ -~ - ~

Appeals addressed was whether or not Susan could
be held to a contract she did not sign (and not the
viability of her claims).” Pls' Supp. Mem. Re:
Summ. J. at 8 (Dkt# 53). Like the Court of
Appeals, the threshold issue for this court to
determine is whether Susan Oltman is bound by the
limitations contained in the cruise contract her
husband signed. The outcome of this decision is
dispositive of Susan Oltman's -claim in this matter.
That is, if Susan Oltman is subject to the cruise
confract, her right to bring suit is barred by the
one-year limitations period. In the prior litigation,
the Court of Appeals held, in no uncertain terms,
that the contract applied to Susan Oltman's claim.
Olitman, No. 56873-6-I, 2006 Wash.App.- LEXIS
1956, at *25-6. This is the very issue before the
court.

2. The prior adjudication ended in a final
judgment on the merits.

A ruling on a forum selection clause generally is
considered a ruling based on improper venue and
therefore not a final judgment on the merits. See
FedR.Civ.P. 41(b); Wash. Civ. R. 41(b)(3).- While
this is true for the merits of the underlying claim, it
is not the case that the parties are permitted to
relitigate the application of a forum selection clause
that resulted in the dismissal for improper venue.

The court finds the analysis in Offshore Sportwear,

.~ Inc. v. Vuarnet Int', B.V., 114 F.3d 848 (9th

Cir.1997)-a case also cited by Plaintiffs-persuasive
in deciding the question of finality on this issue.FN3
The parties in Offshore were signatories ‘to a
licensing agreement that included a forum selection
clause giving the Courts of Geneva (Switzerland)
exclusive jurisdiction over any claims arising out of

- the agreement. /d. at 849-50.The plaintiff filed suit

in the United States District Court for the Central
District of California claiming that the defendant
committed fraud (among other things) before the
parties entered into the agreement. Id: The district
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court dismissed the action without prejudice
because the agreement gave the Courts of Geneva
exclusive jurisdiction. Plaintiff did not appeal that
order, but instead filed a new action in state court

“alleging ~essentially the “same" claims “as the first"

(albeit the plaintiff characterized his frand claim as
a fraudulent inducement claim).Jd. Defendant
removed the matter to federal court and again
moved to dismiss the new action based on the forum
selection clause and the collateral estoppel effect of
the prior ruling, The district court dismissed the
new action based on the forum selection clause. Id.
The plaintiff appealed the dismissal. Id.

FN3. It appears that the Washington courts
have not had occasion to addres_s this issue.

*4 On appeal, the plaintiff argued that because the
dismissal of its claims was not an adjudication on
the merits pursuant to Fed.R.Civ.P. 41(b), the
original order had no preclusive effect. Jd. The
Ninth Circuit disagreed. The court explained that
the plaintiff's argument wrongly assumed that a
dismissal of a prior action on account of a forum
selection clause is meaningless. The Ninth Circuit
first noted that dismissals based on forum selection
clauses are treated like a dismissal for improper
venue, in which case there is no final adjudication
on the merits of the underlying claims./d. The court
held, however, that when there is a final
adjudication on the applicability and enforceability
of the clause itself there is collateral estoppel as to
that issue. Id. at 851.Accordingly, the plaintiff in
Offshore was precluded from rearguing-the court's
ruling with respect to the application of the forum
selection clause.

Here, as in Offshore, the state Court of Appeals
adjudicated the applicability and enforceability of

the parties' forum selection clause, finding that it .

did apply to Plaintiffs' entire action. Moreover, with
respect to Susan Oltman, it was necessary for the
court to adjudicate the threshold issue of whether
the cruise contract applied to her in order to affirm
the dismissal of her claim. The court's finding that
the contract applies to Susan Oltman collaterally

estops this court from reaching any other conclusion. .

Page > 0106
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3. The application of collateral estoppel will not
work an injustice.

The issue of whether the contract applied to Susan

~"Oltman” ‘was -~ both -argued- and -decided by the

Washington Court of Appeals. In fact, as stated
above, the Court of Appeals initially considered not

. addressing Susan Oltman's claim that the cruise

contract did not apply to her because, although she
raised the issue on appeal, she failed to cite any
authority for her argument. The Court of Appeals,
nevertheless, addressed her argument and entered a
ruling against her. This court is therefore satisfied
that Susan Oltman was given the opportunity to
persuade the trial court and the Court of Appeals
that her claims were not subject to the limitations

-contained in her husband's contract, but failed to so.

The promotion of judicial economy also weighs in
favor of giving the Court of Appeals decision
preclusive effect. The purpose of the doctrine of
collateral estoppel is to promote the policy of
ending disputes, to promote judicial economy and
to prevent harassment of and inconvenience to
litigants. Hanson, 852 P.2d at 561 (citing Malland
v. Department of Retirement Sys., 694 P.2d 16
(1985); and Beagles v. Seattle-First Nat'l Bank, 610
P.2d 962 (1980)). ’

Because * Susan Oltman was afforded the
opportunity to argue the issue before both the state

. and trial court and the fact that allowing the Court

of Appeals' decision to stand gives credence to the
purpose behind the collateral estoppel doctrine, the
court ‘finds that no injustice will result from its
decision. ’

C. The one-year limitation bars Susan Oltman's
claim for loss of consortium.

*5 This court previously addressed the validity of
the cruise contract's one-year limitation period
finding that the terms in the cruise contract were
reasonably communicated to the Plaintiffs and that
the one-year limitation period as applied to them is
fundamentally fair. Accordingly, given the Court of
Appeals' prior ruling that the cruise contract applies
to Susan Oltman's claim for loss of consortium, her

© 2007 Thomson/West. No Claifn to Orig. U.S. Govt. Works.
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claim is likewise barred by the one-year limitation
period. This finding is also conmsistent with the
holding in Conradt v. Four Star Promotions, Inc.,
728 P.2d 617 (Wash.Ct.App.1986), the case cited
“by the Coiirt of Appeals to support its finding that ~~~

. Susan Oltman's claim is governed by the cruise
contract. In Condradt, the Washington Court of
Appeals dismissed a spouse's loss of consortium
because the husband's negligence claim was barred
by a release agreement he entered into with the
defendant. Id. at 621-2.Accordingly, the court finds
Susan Oltman's claim for loss of consortium is
time-barred.

For the reasons stated above, the court GRANTS
Defendants' motion for summary judgment (Dkt.#
40). This order resolves all remaining claims in this
action.

.- W.D.Wash.,2006.
Oltman v. Holland America Line - USA, Inc.
Slip Copy, 2006 WL 3751292 (W.D.Wash.)

END OF DOCUMENT
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Oltman v. Holland America Line-USA, Inc. .
W.D.Wash.,2006.

United States District Court, W.D. Washington,
at Seattle.
Jack OLTMAN, et al., Plaintiffs, .
v.
HOLLAND AMERICA LINE-USA, INC., et al.,
' Defendants.
No. C05-1408JLR.

Aug. 1, 2006.

Noah Davis, Roman Kesselman, In Pacta, Seattle,
WA, for Plaintiffs.

John Patrick Hayes, Andrew Gordon Yates,
Forsberg & Umlauf, Seattle, WA, for Defendants.

ORDER
JAMES L. ROBART, District Judge.

*1 This matter comes before the court on
Defendants' motion for summary judgment (Dkt.#
13). The court has considered the parties' briefing
and supporting evidence, and has heard from the
parties at oral argument. For the reasons stated
below, the court GRANTS Defendants' motion in
part and DENIES it in part.

On March 31, 2004, Plaintiffs Jack Oltman and his
mother Bernice Oltman (“the Oltmans™”) embarked
on a seventeen-day cruise from Valparaiso, Chile to
San Diego, California. Defendants Holland America
Line, Inc, and Holland America Line-USA, Inc.
(collectively, “Holland America”) operated the
cruise. The Oltmans purchased their cruise tickets
shortly before departing for a business trip to Chile,

~ and received their travel documents as late as the

time they boarded their cruise in Chile. ™At some
point before arriving in San Diego on April 17,
2004, the Oltmans fell sick when a gastrointestinal
illness broke out among the passengers.

FN1. The Oltmans are not certain when
they received their travel documents, J.

Oltman Decl. § 11,.but construing the

facts in the light most favorable to them,

the court will assume for the purposes of

this order that they received them upon

boarding the ship. The court acknowledges

that Defendants offered several reasons for

charging the Oltmans with earlier notice of -
the terms of their cruise conmtract, but the

court need not reach that dispute.

On March 31, 2005, the Oltmans filed a complaint
against Holland America in King County Superior
Court, alleging that Holland America's negligence
led to their illness. They also alleged negligent
infliction of emotional distress, breach of confract,
and fraudulent misrepresentation. Plaintiff Susan
Oltman, Mr. Oltman's wife, brought a loss of
consortium claim. Yates Decl,, Ex. C. Holland
America moved to dismiss the state court action
based on a forum selection clause in the Cruise and
Cruisetour Contract (“cruise contract”) that was
included in the Oltmans' travel documents. On
August 12, 2005, the state court granted Holland
America's motion, dismissing Plaintiffs' claims with
prejudice because a forum-selection clause in the
cruise contract required Plaintiffs to bring their
lawsuit in this court. Yates Decl., Ex. A. Plaintiffs
filed their complaint in this court on the same day.

Holland America claims that this action is untimely
because the cruise contract specifies a one-year

. limitations period for commencing a lawsuit based

on injuries suffered on the cruise. Lundgren Decl.,
Ex. A at 16. Plaintiffs contend, however, that the

“one-year limitations period is invalid under- contract

* © 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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law principles, or in the alternative that this action

is timely because it is a continuation of their timely
" state court action. They also contend that,
regardless of the one-year limitations period, Susan

~‘Oltman can~bring  her -loss -of “consortium-claim -~

because she was not a party to the cruise contract.

In reviewing a summary judgment motion, the court
must draw all inferences from the evidence in the
light most favorable to the non-moving party.
Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1134
(9th Cir.2000). Summary judgment is appropriate if
there is no genuine issue of material fact and the
moving party is entitled to a judgment as a matter of
law. Fed.R.Civ.P. 56(c). The moving party bears
the initial burden to demonstrate the absence of a
genuine issue of material fact. Celotex Corp. v.
- Catrett, 477 U.S. 317,-323 (1986). If the moving
party meets its burden, the opposing party must
show that there is a genuine issue of fact for trial.
Matsushita Elect. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586 (1986). The opposing party must
present significant and probative evidence to
support its claim or defense.lntel Corp. v. Hartford
Accident & Indem. Co., 952 F.2d 1551, 1558 (9th
Cir.1991). For purely legal questions, summary
judgment is appropriate without deference to either

party.

A. The one-year limitations period in the cruise
contract-bars the Oltmans' claims.

*2 Defendants claim that the cruise contract's
one-year limitations period bars Jack and Bernice
Oltman's claims for negligence, breach of contract,
negligent infliction of emotional distress, and fraud.
Plaintiffs argue that the limitations period is invalid.
They contend that because the clause was written in
small print and contained within a thirty-page
booklet, the clause was not reasonably
communicated to them. They also contend that
because they received the travel documents at the
time they embarked on the cruise, they did not have
reasonable notice of the contract terms.

1. The cruise contract reasonably communicates
the one-year limitation.

A limitations period in a cruise ship passenger

~-contract—is- valid— so—long as— it~ is— “reasonably —

communicated.” Dempsey v. Norwegian Cruise
Line, 972 F.2d 998, 999 (9th Cir.1992). Whether
the contract provides reasonable notice of the
limitations period is a question of law, id,, for which
the Ninth Circuit employs a two-pronged analysis.
Wallis v. Princess Cruises, Inc., 306 F.3d 827,
835-36 (9th Cir.2002) (citing Deiro v. Am. Airlines,
Inc., 816 F.2d 1360 (9th Cir.1987)). First, the court
looks at the physical characteristics of the ticket,

such as the “size of e, conspicuousness and
. 2

clarity of notice on the face of the ticket, and the
ease with which a passenger can read the provisions

- in question.”Wallis, 306 F.3d at 836 (citations

omitted). Courts have consistently ~enforced
limitations clauses where the limitation was
explicitly stated in the cruise contract. See id. at 839
(listing cases in which courts upheld express
limitations clauses in cruise line ticket contracts).
Second, the court looks at “the circumstances
surrounding  the  passenger's . purchase and
subsequent retention of the ticket/contract.”/d. at
836 (citations omitted). Such circumstances include
the passenger's familiarity with the ticket, the time
and incentive under the circumstances to study the
ticket, and any other notice the passenger received.
Dempsey, 972 F.2d at 999.

The terms and conditions in the cruise contract are
sufficiently conspicuous to pass the first prong of
the test. The Oltmans received a booklet of travel
documents when they embarked on their cruise.
Lundgren Decl. | 3, Bx. A. ™2 The Table of
Contents for the booklet lists four items: “Arrival
Advice,” “Itinerary,” “Contract (Please Read),” and
“Cancellation Information.” Lundgren Decl., Ex. A
at 5. The cruise contract begins on page 13 of the
booklet. Id. at 15.The word “CONTRACT” appears
in large, boldface letters in the right margin of the
page. Id. Under the label “Cruise Ticket,” the page
specifies the passengers' names, their cabin number,
and the time and place of departure and arrival. Id.

" at 15.The following page, labeled “Cruise and

Cruisetour Contract,” repeats this information. Both
pages include this notice directly below the cabin -
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FN2. The court notes that the travel

documents to~which Holland "America—cites ™ -

are npot the Oltmans' actual documents.
Plaintiffs do not dispute, however, that
these documents are identical to the ones
governing their cruise.

*3 ISSUED SUBJECT TO THE TERMS AND
CONDITIONS ON THIS PAGE AND THE
FOLLOWING PAGES. READ TERMS AND
CONDITIONS CAREFULLY.

Id. On the next page, under the heading
IMPORTANT NOTICE TO PASSENGERS,” the
" cruise contract states that the document is a legally
binding contract.Jd. at 17.In large capital letters, the
second paragraph - directs passengers to specific
clauses of the contract “which contain important
limitations on [their] right to assert claims against

(14

[Holland America],” including Clause A.3. Id.The

forum selection clause that the state court enforced
in Plaintiffs' prior action also appears on this page.
Two pages later, Clause A.3 states that passengers
may not maintain a lawsuit for personal injury
unless they commence the lawsuit within one year
after the injury, or for other suits, after the end of
the cruise. Jd. at 19.While the type is small, it is
readable, and the clause explicitly states the
limitation. The contract thus passes the first prong

of the “reasonably communicated” test.FN3 -

FN3. The court notes that this District has
repeatedly enforced Holland America's
cruise contracts. See Wyler v. Holland
America Line-US4, Inc., No. C02-109P,
2002 WL 32098495, at *2 (W.D.Wash.
Nov. 8, 2002) (listing cases upholding
Defendants' contract).

As to the second prong of the “reasonably
communicated” test, the circumstances surrounding
the Oltmans' receipt and retention of their tickets
show that Holland America  reasonably
communicated the ome-year provision. Plaintiffs
claim that because they. did not receive the contract
until departure, they did not have enough time to

read it thoroughly and fully understand their rights,
nor did they have an opportunity to reject the terms
if they found them unacceptable. While the Oltmans
may have received the ticket as late as the time they

-~ boarded-the ship, they did-not buy-their tickets until - - - -~

close to the date of their departure for their business
trip. J. Oltman Decl. § 3. Any time constraint,
therefore, was of their own making. Regardless, the
Oltmans - need not have actually read the contract
before boarding in order for the limitations period
to be enforceable. The Oltmans present no evidence
showing that Holland America took their travel
documents away or otherwise prevented them from
reading the cruise contract either after the cruise
began or after they fell ill. Instead, the evidence
shows that the Oltmans retained their travel

~ documents and had the opportunity to read them

and understand the one-year limitation after they
fell sick. Compare Ward v. Cross Sound Ferry, 273
F.3d 520, 526 (2d Cir.2001) (finding insufficient
notice of a limitations provision where a ferry line
collected ' tickets containing the provision just’
minutes after giving them to passengers.) Thus, the
cruise contract satisfies the second prong of the “
reasonably communicated” test.

2. The one-year limitation period is
fundamentally fair.

A provision limiting the rights of a cruise ship
ticketholder must also . pass judicial scrutiny for
fundamental fairness. Dempsey, 972 F.2d at 999
(citing .Carnival Cruise Lines, Inc. v. Shute, 499
U.S. 585, 595 (1991)). Courts focus their inquiry on
whether the provision was intended to discourage
passengers from pursuing legitimate claims,
whether the cruise line gained agreement to the
clause through fraud, and whether there was
reasonable notice of the limitation. Shute, 499 U.S.
at 595.

*4 Plaintiffs argue that beéause they filed their state
court action within the one-year limitations period,
it would be fundamentally unfair to apply the

. limitation to bar the current action. This is not the

focus of fundamental fairness inquiry. Plaintiffs do
not allege that Defendants used fraud to induce
them to agree to this clause, nor do they allege that
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Defendants included the limitation in order to
discourage passengers from bringing claims. It is
reasonable for a cruise line to expect passengers
who are injured while on a cruise to inspect their

" tickets with the aid of an attortiey to determine their

rights. Passengers can protect their rights by filing
suit within one year of their injuries and in the
forum specified in the contract. Dempsey, 972 F.2d
at 1000. Moreover, because Congress has indicated
that vessels may . contractually provide for a
one-year limitation on filing suit, id . at 999
(interpreting 46 U.S.C. § 183b), Plaintiffs are hard
put to argue that it is unfair for a cruise line to do
so. Finally, the court has already concluded that the
contract provided reasonable notice of the limitation.

Plaintiffs' related claim that the one-year limitations
period is unconscionable as a contract of adhesion
under Washington law also fails. Plaintiffs base
their substantive unconscionability argument on
Adler v. Fred Lind Manor, 103 P.3d 773, 786-88
(Wash.2004), in which the Washington State
Supreme Court found a collective bargaining
agreement's  180-day  limitation for filing
employment discrimination claims to be against
public policy because it limited the remedies
available to the employee. They further claim that
the contract is procedurally unconscionable because
the Oltmans could not bargain around the term.
These claims fail on multiple grounds. First, a
cruise line passage contract is a maritime contract
governed by federal maritime law. Wallis, 306 F.3d
at 834. Therefore, even if the cases Plaintiffs cite
were relevant to passenger contracts, Washington
contract law does not apply. Second, as the court
has already noted, Congress has indicated that
cruise operators may legally shorten the general

three-year statute of limitations for maritime torts to .
one year. Dempsey, 972 F.2d at 1000. Finally, the -

Supreme Court has rejected the assumption that a
provision in a form passage contract = is
unenforceable per se because it was not the subject
of bargaining. Shute, 499 U.S. at 593.

Plaintiffs assert that even if the one-year limitations
period is valid, their claims survive. They argue that
because they filed their federal complaint on the
. same day their state court case was dismissed, the
current action is a “continuation” of their original

action. Plaintiffs are mistaken. This action is not a
continuation” of a previous lawsuit. It is a new
lawsuit, and under the unambiguous terms of the

. contract, it is not timely. Clause A.3 of the contract
" states that passengers™“may-not maintain a-lawsuit

against [Holland America] ... unless ... the lawsuit is
commenced not later than one (1) year after the day
of death or injury ...”. Lundgren Decl., Ex. A at 19.
The Oltmans' injuries occurred no later than April
17, 2004, the last day of their cruise. Because they
filed their complaint in this court more than a year
later, the confractual limitations period bars their

claims.FN4

FN4. Because the court finds that the
limitations clause bars Plaintiffs' claims, it
does not reach Defendants' collateral
estoppel arguments. The court also finds
no merit in Plaintiffs' assertion that
Defendants' statement in state court that
Plaintiffs could re-file in this court creates
an estoppel barring enforcement of the
limitations period.

3. Plaintiffs cannot support a claim for
fraudulent inducement .

*5 The record does not support Plaintiffs' claim for
fraudulent inducement. First, Plaintiffs' claim for

" fraudulent inducement may fall under the one-year

limitations period in the contract, in which case
their claim is time-barred. Even if the one-year
limitations period does not apply, Plaintiffs' claim
fails on the merits. Fraudulent inducement of a -
maritime contract is state law claim. J. Lauritzen
A/S v. Dashwood Shipping, Ltd., 65 F.3d 139,
142-43 (9th Cir.1995) (citing Kuehne & Nagel v.
Geosource, Inc., 874 F.2d 283, 288 (5th Cir.1989)
(holding that where the misrepresentations by the
defendant to induce the plaintiffs into signing the
contract occurred on land, admiralty jurisdiction
was not appropriate)). Thus, the court will look to
either Washington law, as specified in the choice of
laws provision in the contract, Lundgren Decl., Ex.
A at 25-26, or California law, as the location where
Plaintiffs entered into the contract. Under either
body of law, a  plaintiff claiming fraudulent
inducement must prove, among other things, that
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the defendant knew of the falsity of the
representations he or she made to the plaintiff, and
that he or she intended for those representations or
omissions to induce the plaintiff's reliance. See

" Webster v.” L Rowiano Erigineering Corp., 34 P2d~

428, 430 (Wash.1934); Garamendi v. Golden Eagle
Ins. Co., 27 Cal.Rptr.3d 239, 253 (Cal.App.Ct.2005)

Plaintiffs rest their fraudulent inducement claim on
-these allegations: that Holland America's brochures
and advertising represented that they provide safe
and enjoyable cruises, and that Holland America
failed to disclose in their sales materials that there
had been past outbreaks of gastrointestinal illness
on their ships. With respect to the affirmative
representations that the Oltmans would have a safe
and enjoyable cruise, there is no evidence from
which a jury could conclude that Holland America
knew that the Oltmans' cruise would not be safe and
enjoyable or that they knew that there would be an
outbreak of illness during the cruise. Similarly, with
respect to Holland America's failure to disclose past
outbreaks, N5 Plaintiffs provide no evidence from
which a jury could conclude that Holland America

" knew that nondisclosure would induce the Oltmans'
reliance.

FNS. The court notes that there is no
evidence that Holland America made

affirmative attempts to conceal past -

outbreaks aboard its ships. - Indeed,
Plaintiffs themselves point out that
information about such outbreaks is readily
available over the Internet. J. Oltman
Decl., Attach. :

B. The one-year limitation does not apply to
~Susan Oltman's claim for loss of consortium.

‘Finally, the court turns to Susan Oltman's loss of
consortium claim. The one-year limitations period
does not apply to this claim, because she was not a
party to her husband's cruise contract. Defendants
rely on Miller v. Lykes Bros. S.S. Co. 467 F.2d
464, 466-67 (5th Cir.1972) for the proposition that
a loss of consortium claim is subject to the same
contractual limit as the injured party's claim. In

Miller, however, as in other cases that Defendants
cite, both ‘the injured party and the spouse claiming
loss of consortium were passengers and were
therefore subject to the same cruise contract.FN6
Susan Oltman, by contrast, was not a passenger with
her husband.

FN6. Defendants cite  Silware v

Holland-America Line Westours, Inc .-

Nos. (C97-963C, 97-1556C, 1998 WL
834326 (W.D.Wash. Jan. 6, 1988), to
. support their ‘assertion that the contractual

limitation applies to Susan Oltman even

though she was not a party to the cruise
contract. The court notes that it is not clear
whether the family members bringing
consortium claims in Silware were parties

to a cruise contract. Even if they were not, .

the ~ Silware court's sole citation of
authority was to Miller, -supra, a case in
which both the injured spouse and the

spouse claiming loss of consortium were
passengers bound by the same cruise

contract.

*6 Turning to the merits of Susan Oltman's claim,
the court notes that it is viable only under narrow
circumstances. Maritime law recognizes a cause of
action for loss of consortium only if the spouse's
injury occurred in state territorial waters. Am.
Export Lines, Inc. v. Alvez, 446 U.S. 274, 276
(1980); see also Sutton v. Earles, 26 F.3d 903,
914-15 (9th Cir.1994); see also Chan v. Soc’y

" Expeditions, 39 F.3d 1398, 1407-08 (9th Cir.1994)

(holding that there is no loss of consortium claim
where the injury occurred outside state territorial
waters). Within state territorial waters, state law
governs a loss of consortium claim. See Yamaha
Motor Corp., U.S.A. v. Calhoun, 516 U.S. 199, 202
(1996) (holding that where no federal maritime
statute exists, state law remedies apply for injuries
to non-seamen in territorial waters); Flores v. Am.
Seafood Co., 335 F.3d 904, 916-917 (9th Cir.2003)
(outlining  federal maritime choice-of-law
principles.) Taking the facts in the light most
favorable to Plaintiffs, then, it is- possible (if
unlikely) that Jack Oltman could. have fallen ill
during the period of time when the cruise ship
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sailed in California waters before docking in San Slip Copy, 2006 WL 2222293 (W.D.Wash.), 2006
Diego. If Susan Oltman can prove as much, she can AM.C. 2550 ’ :
succeed on her loss of consortium claim.
END OF DOCUMENT

“Lastly, “the court ™ finds no ™~ mierit” ii” Defendants' - oo ToTT o e
assertion that the cruise contract's one-year
limitation would nevertheless bar Susan's action
because her injury is derivative of her husband's
personal injury claim. While Susan must prove
Jack's injury to prevail, both of the states whose
laws might apply to her claim recognize loss of
consortium as a cause of action independent of the
underlying injury to the spouse. Milde v. Leigh, 28
N.W.2d 530, 537 (N.D.1947) (holding that while
the statute of limitations barred wife's claim against
her doctor for injury resulting from a botched
sterilization, husband could still claim -loss -of
consortium because he did not experience loss until
she got pregnant two years after her surgery); Lantis

v. Condon, 157 CalRptr. 22, 24 (Cal.Ct.App .1979)
(holding that because loss of consortium is not a
derivative cause of action, wife's award would not
be reduced for husband's contributory negligence in

causing his injury).FN7

FN7. Despite Plaintiffs' citation to
Washington law, the court finds no basis
for applying Washington law to Susan
Oltman's loss of consortium claim. As
neither party has offered a choice-of-laws
analysis, the court declines to do so. It
merely notes-that as Mrs. Oltman is not a
party to the cruise contract, its choice of
law clause does not bind her. Susan and
Jack Oltman reside either in California or
North Dakota, and any relevant injury
occurred either- in California or North
Dakota. Thus, either California or North
Dakota law applies.

For the reasons stated above, the court GRANTS in
part and DENIES in part Defendants' motion for
summary judgment (Dkt.# 13).

W.D.Wash.,2006.
Oltman v. Holland America Line-USA, Inc.
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